"
EY::x

Building a better
working world

Compliance updates for tax-exempt
charitable organizations

Wilson Cheng
Partner, Tax Leader, Hong Kong and Macau

Ernst & Young Tax Services Limited
29 November 2023



Number of charities exempt from tax
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exempt from tax g 831 9.014 8,998 9,096 9,217

9,000 8,490
8,044

7,592
8,000 94

9,448

7,000 6,380
6,000
5,000
4,000
3,000
2,000

1,000

Year of assessment

Source: Annual Report of the Inland Revenue Department
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Approved charitable donations allowed

Amount of approved
charitable donations
allowed

(HKS ‘billion) 12
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Source: Annual Report of the Inland Revenue Department
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What is a charity from IRD’s point of view?

Charitable institutions and trusts

of a public character

Recognized by the IRD

Section 88 of the Inland Revenue
Ordinance (“IRO”)

Charity is exempt from profits tax subject to certain conditions to be fulfilled
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Meaning of charity

Charity is not equivalent to voluntary or so-called non-profits-making organization

Charity must be exclusively established for charitable purposes which are charitable in strict

legal sense.
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Public Benefit

Public

 Public in general

* To a sufficient section

of the public

* Clear benefit

 Relevant to the
purpose

» Balance against any

detriment or harm
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What if...

Trade or : : Program
carrying on irf\;ggprgfét related
business investment

Property Ch?cr)?mg
letting services

What if the
charity carries
on these
activities?

Is profit derived
from these
activities subject

to Hong Kong
. Profits Tax?
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Determination process

Apply for Section 88 of the IRO

Yes o No G

Proviso of Section :
88 of the IRO Sectlo? R1 51 of the

Exempt from tax
as a charity
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Proviso of Section 88 of the Inland Revenue Ordinance

Actual carrying
out of the
expressed

objects of such

institution or trust

Mainly carried on
by persons for
whose benefit such
institution or trust
is established
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Determination of assessable profits — an overview

Nature of
Income & Expenses

Non-taxable income ®

O Capital (Non-deductible expenses)

Onshore

Source Rule

Taxable income

Revenue (Deductible expenses)

Profits

off h® Non-taxable income
shore (Non-deductible expenses)
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Capital vs Revenue

Criteria

Capital in nature

Revenue in nature

Subject matter of the transactions (nature, For internal use For sales
quantity and intention) Smaller quantity Larger quantity
Number of the transactions Smaller Larger

Frequency of the transactions

Less frequent

More frequent

Length of the ownership

Held longer period

Turn over quickly

Supplementary work done on the items sold

Less value added

More value added

Source of finance

Tends to use own assets

Tends to use loan

Methods of acquisition

Not actively acquire (gifts etc.)

Acquire in market
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Stamp Duty Ordinance (Cap 117)

Section 44 of the Stamp Duty Ordinance provides that stamp duty shall not be
chargeable on any conveyance of immovable property where the beneficial
interest therein passes by way of gift from the person entitled to that interest to
charitable institutions. The instrument in question must be submitted to the
Collector of Stamp Revenue for adjudication.

It is not treated as duly stamped unless it has been stamped with a particular

stamp or by way of a stamp certificate denoting either that it is not chargeable
with stamp duty or that it is duly stamped.
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Procedures for tax-exempt entity application

Letter to IRD

Organization has been established: Organization not yet established:

(OERC ORI G ENCEIEVEREiile=I CRON I Riclilo s Ml (i) a draft of the instrument and rules governing its
activities;

(ii) a certified true copy of the instrument and rules

governing its activities; (ii) a list of the activities planned for the next 12
months from the date of establishment or date of
(iii) a list of any activities which have been carried EToJo][fe=1ile s A= (=318 (o) s - 1=HE= a6

out in the past 12 months and a list of activities

planned for the next 12 months; (iii) a list of founder members / settlors (for trusts
only) and proposed members of governing body

(iv) a list of members of governing body (e.g. (e.g. directors, trustees, etc.).
directors, trustees, etc.); and

(v) a copy of its accounts for the last financial year.

Respond within 4 months
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Review of tax exemption and tax obligation

Submit accounts and annual
reports

(Upon request)

Inform change in circumstances
Duties of charities _— (Within 1 month of the change)

Commenced to derive chargeable profits

(Other than profits which were previously
exempted under the proviso to section 88 of
the IRO, whether there is any change in
charitable status)

Inform chargeability to tax

(Not later than 4 months after the
end of the basis period for that year
of assessment )

Ceased to be a charity
(With chargeable profits which were

previously exempted under the proviso to
section 88 of the IRO)
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Our Observations

Common
Review Areas

* Type / source of
income

Practice

e Transfer of cases
from Donation
Section to Profits
Tax Section

* Nexus between
expenses and
charitable

purpose

* More diligentin
carrying out the
review process
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Mitigation of tax risks

Alternative
tax
exemptions

Documentation

Prevention
and
mitigation

Separation
of funds

Restructuring
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Questions and answers
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