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Part 1. Our approach and scope
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Employees are the greatest asset
of an organization

ETZHBREZNEE




In many NGOs, personnel cost represents the single largest
expense. Good governance helps NGOs to treat their staff
fairly, consistently and in compliance with the law and best
practices. It also helps to align human resources
management practices with the NGO’s mission and values.

ET1xMaEADEBPOEATHINEANE - RENE LA BAFHTGEL
TERER - UL ANEREELSHBRIEWMFIBER -
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Our approach: proactive, not reactive

R EE) - JFRE




From a governance perspective, what are the proactive
measures that NGO board should adopt to protect the NGO
and its directors from potential risks arising from HR related
matters?

wERARE FFHARBHNESERENEZRIBER - REEBAESERA
NEREE TRV ER ?
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Scope of the Seminar (ontd)
s EREHE (48 )

1. Employment: What is “employment law” in a broad

sense?
B1E : BIEZNEE ?

2. Responsibilities: What types of responsibilities?
Bt B4R ?

3. NGO Boards: focus on incorporated NGOs ( but about
3/4" of all tax-exempt charities*), but the principles are

generally applicable to most others

558 ZKEHHiEEzRQPni EIDNSTIIAVENELN T 3 (Z@ﬂﬁﬁﬁ¥§§ﬁ§%@$$E%?%§ |

&%mm —*) - B— &E%F@%#ﬁ%ﬁﬁw%%
Source: Director of Audit’s report, Aprili2017, C

-~
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Part 2: What is “employment law” in a
broad sense?

_REIERER?
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Employment law in a broad sense

EERVEREERE




Contractual relationship between employers and employees as

governed by Employment Ordinance
(REIRA) TRRRES AR

Occupational safety and health (Occupational Safety and Health

Ordinance and Factories and Industrial Undertakings Ordinance)
BT KRR ( (BEZE RERRA) B (TR THELSIRG) )

No-fault, non-contributory compensation system for work injuries

(Employees' Compensation Ordinance)
Aim@dk - BARRWIEWERE ( (BEEBEKREG) )

Discrimination (gender, race, disability, family status, anti-union

discrimination)
AR (MR - TR - B - RERU - BILERRE TS

Personal data protection
B AERHRE

Pension, MPF, tax and related matters
B g KMEESEE
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Employee or independent contractor:
Why important?

EEBREE ?BUER?




HKSAR v. Chow Kin Cheung (HCMA 248/2012) 13
September 2012

Police saw A (a shop owner) walked along the street, followed by B
pushing his trolley behind. They entered the shop, owned by A. A
pointed to the wooden cabinet. B put it onto his trolley. They both
headed to a refuse collection depot where the wooden cabinet was
eventually unloaded. A gave B $60. B was a person not lawfully
employable in Hong Kong. A was arrested by police.

SERIF (5 ) £#FH L JHEFHBREBERE  —EEEFHNDE -
HIEEAR  SIEREREFHE  MA—EHEINBRIERE - BN T
70 ORBEEERREBER - BRE ML -
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Why important

(in the context of NGOs)?

YIRS BETER ?




Statutory entitlements, insurance, MPF,

minimum wage, etc.
EHRIE - R~ Bt  =ELE £

Coach? #u# >

Trainer? 3I&E 2
Tutor? =62

Counsellor? @=Eg 2

IT support? =ZERRlEEIE?
Cleaning? &Z&?
Sheltered workshop trainees? [tEIHEE?
Internship / work experience student? BZE2E/TFEREE?



Student interns/ Work experience students

r—

FEE8/ L FEREE

Minimum Wage Ordinance does not apply
(R D= R 72

Statutory Minimum Wage: Reference Guidelines for Employers and Employees
published by the Labour Deparment on website
https://www.labour.gov.hk/eng/public/SMW Reference Guidelines Eng 34 5.pdf

ZERBIE  BEEXREESZIES] . REIEME
https://www.labour.gov.hk/tc/public/SMW Reference Guidelines TC 34 5.pdf
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How to distinguish?

el 7 3% ?




Lee Ting Sang v.
Chung Chi Keung
[1990] 2 WLR 1173

Cheng Yuen v. Royal
Hong Kong Golf
Club [1997] 2 HKC
426

a person working as
a mason chiseling
concrete at a

construction site
h BX 2GR 2 T BB KIE

golf caddie
SWRIKIKE

HK High Court

/District Court
B8 55 A5kE AR

Independent
contractor B &

Employee &

Hong Kong Court of
Appeal & LiFARE

Independent
contractor B &

Independent
contractor B &

Privy Councll
52 B 1l 22 e

Employee &

(4:1) independent
contractor
(4¥11) BiE

20
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How to distinguish—A practical tip

ITTER RN




Extent of control SEEBNEE

M

Prospect of profit return and risk of loss H&H U A K E fs A4 78 5A

Integral part of organization R AERNIZE

Mutual obligation to work and to provide work T{EfI4F LEROBAEETE
Provision of equipment 12t T B

Tax, MPF and insurance ##%5 - ®i8&H 55 T (R

Freedom to delegate work or hire workers sEB FHBEH

..and soon &%
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Part 3: What types of Responsibilities?
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Different types of responsibilities ssgamn=E

1. Vicarious liability — borne by the NGO as an entity and as an
employer
EREE ARBLUFRESMNER

2. Duty of care — both as an entity and as an individual board

member
EEET  iEEiEas  BRENESEMIEKIE

3. Fiduciary duty — borne by each individual board member (loyalty?

obedience?)
SIEEE HERNZESHIE (B 2?81 ? )

Solution: Directors and Officers (D&Q) Liability Insurance?
BRRE . E5EERE?
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Vicarious Liability @z=F)

RlERA% ERET

Tortious act
RETE
Employee >

Employers are liable for the loss or damages of third parties caused by the tort
committed by employees (eg. negligence) in the course of employment. {‘\
h

Employment RelationsV Vicarious liability

BERHHEEENIMENREETS B : BR) SIWE =B IEEABRIMER
A‘ ot

D
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Fiduciary duty :
what is its legal nature?
ESEREEENEAELRE

You could never have truly understood fiduciary duty without knowing
the historical background of equity and the law of trusts.
BRIFRANBELEMELENREES = - GRIRELSSZABRUBEREER

The law of fiduciary duty can be found in case law only.
BRAXZEETNERERNBEREEEEPHE -



The grossly simplified historical background of fiduciary
duty R EEENHEBELEE S

In Medieval England, before landowners went to war, for their family
members’ benefit they transferred land to friends as “owners”. When
they returned from war years later, some friends wrongfully occupied the
land or kept the income for their own use. FHACEEEE - WEFZEERFTRA] -
ST EREGARAS "HAA L -  HEMPEBECHRAIE i - A=
Clx - IRAAABFMGELHWIA - E2MGHLTH -

The landowners’ right was not recognised by the common law court.
They (or after they died, their family members) petitioned to the
Chancellor, who recognized that their friends should not take advantage
of the original landowners. The Chancellor granted relief to them on the
ground of fairness—later “equity”. E#B 5 ERRAACERRMENES - 2B

R E (SRR A - Wi+ O8I ) REEEE T AEKE) - AERSMERAR "b
ANFE L TRAE - BEIEAY (8% "&¥5, ) RRAIEKARBELRRE -

Their friends owed a duty (later “fiduciary duty”) to the landowners’

family members. LRSI R FNRABREETE ( BREEN " R EE
*.) -



Features of fiduciary duty R{EEE804FE

Compare the “landowners friends” above and directors in modern
world:

AVCCER Bt T ERIARR 4 AIRSMES

® “Landowners’ friends” (also directors) should not gain personal
benefit from the arrangement. They should keep the trust assets
separate from their own. There should be no conflict of interest

or self-dealing.
" FRIARR . (EQD%%)KT%'J%C%E&%F#HQ@/\%U - 2 HE

RAMNEEHRBECHNVESHERE - AANRER - A0 "TBRR
Z N

® “Landowners’ family members” (also aggrieved beneficiaries)
may trace and recover misapplied assets from any third party
(except against bona fide purchaser for value without notice)
"HFEMNRAL (EUNRENRRA ) doHIsE - EREAESHHA
NWE (MRIFZFE_AEMTLEAENE  MESRZEAHIE) -
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Assets

Legal interests: Equitable interests:

directors /\_’ beneficiaries

What is so special about this concept? I A2 =B 045 Al ?

« Distinction between legal interests and equitable interests—there
IS NO such concept in European civil law or Chinese law. "—#)_—
. BUNAKEEMPEAEZSBEEERR -

«  With such concept under the English law system, fiduciary duty is
a natural consequence so is tracing remedy which is available to
benef|C|ar|es HAREREZEEE PR - SEEEUEEBEARMERN

AR TmANERENZ -
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Fiduciary duty: examples
REEE : HlF

® No conflict of interest A BF|ZER

® No self-dealing AE]BH X5

® Acting in good faith for NGO'’s benefit B A% BN =175

® Abstain from discussion/voting if necessaryl 5 & 5 i/ IR =

® Do not use one’s position for personal benefit %8 5 17 58 BUE A Rl %%
® Full and frank disclosure ST E 1K &

® Duty of confidence fRZEE L

|

N \ Ve 4 - \/‘ .

e, - £ | y 30
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Fiduciary duty: to avoid conflict of
Interest

REET B RZER

Examples: 4l :
® Code of practice concerning the procurement or tendering
process B EZT Al
® Recruitment process BIE1E2
® Guidelines on the relevant reporting obligations of the board
members on potential conflict EZEE R =R IRIES Py
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Part 4: What type of NGO?

M~ REHRTRGHERS ?




Compare companies limited by shares and
iIncorporated NGOs:

LR BIRA S AR TR IIRFFEUF S

Shareholders Members
e oA=]

| l

Gusiness entit)) { NGO J
AT JEBUTHE RS

Board of directors a— Board
552 G 553
Employees Employees
(including CEO) (including CE)
BT (E#ETBEEE) BT (8FETREH )




NGOs formed under the Companies Ordinance or not

B (RBMREI) IRV E S

Members of
Executive Committee

Names are mostly President and
Members of Board irrelevant Vice-Presidents

of Trustees A I 4 e B

Members of Board
of Managing
Trustees

Deacons

34
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NGO as a company
PARBIRZEU A T B

Question: To what extent should the members of the
board give responsible directions to the staff (including
CEO and those in other positions)?

5 EEERATEE ( BRTHAR EMEN ) TEREERTES] ?
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Part 5: What Is the role of board
members iIn HR matters?
h EETEANERER EhETEAS ?

Governance Management
e A S
Board Chief Executive

EEE TTHER =




Board =&

Financial
control

WA i

Compliance

=5

Risk
management

b e

Procedure Disclosure

Edag 5
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What role should the board play In
HR matters?

55

53

EADNEREERENDETESS ?




1. Recruitment process AIE B2

Only Chief Executive? All key staff?
RIRTHARZVIEES ? PFAREEAR
E’H”H% ?

2. Salary Zr il

Only top management? All senior
staff? Salary scale? HR budget for
each department / team?

RIRSE ? W BFEFMEEREE ? 5
BlARZR ? B RIEFIRA N EIRIRE ?

3. Performance review F&IRzF4

Only top management? Also including
mid-level?

RIREE ? S EEPE ?

39



4. Termination ZZ |F{E{E

Only top management? Also including
mid-level?

RIRERE ? Sk EEHE ?

5. Complaints (grievances? unlawful
conduct?)

R (B ? BRI/ ? )

Only formulating policies and
procedures? Also taking part in the
process; if so, when? See Parts 9
and 10 below

REBSHIEBERMER ? kSHEED ;
#Z - folhs ? B N ENME A

6. Workplace policies T{E3Z T EIZR

See Parts 9 and 10 below
BN ENMBTE6

Question: What should be the division of responsibility between the board

and the HR department? Should the board set up a HR Committee?
E . ESENANERBENOUN L ?EFSEERUANEREZEE ?




Leading Your NGO
Corporate Governance (A Reference Guide for NGO Boards)
published by the Social Welfare Department
Appendix 5
Human Resource Policies and Procedures
https://www.swd.gov.hk/doc/ngo/corp-gov-eng.pdf

RERIEE GRS
HiseEn FHNHEESE22E1E5])
LERERMNERE
P &%
ANEBEREEREER
https://www.swd.gov.hk/doc/ngo/corp-gov-chi.pdf
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https://www.swd.gov.hk/doc/ngo/corp-gov-eng.pdf
https://www.swd.gov.hk/doc/ngo/corp-gov-eng.pdf
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https://www.swd.gov.hk/doc/ngo/corp-gov-chi.pdf
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Part 6: General issues under the

Employment Ordinance
N BERGI—ARRERE

A Concise Guide to the Employment Ordinance
published by the Labour Department on website
https://www.labour.gov.hk/eng/public/ConciseGuide.htm
https://www.labour.gov.hk/eng/public/wcp/ConciseGuide/EO quide full.pdf

(REFRGIERER) REI1IEMAER
https://www.labour.gov.hk/tc/public/ConciseGuide.htm
https://www.labour.gov.hk/tc/public/pdf/wcp/ConciseGuide/EO_guide_full.pdf o, ==



https://www.labour.gov.hk/eng/public/ConciseGuide.htm
https://www.labour.gov.hk/eng/public/wcp/ConciseGuide/EO_guide_full.pdf
https://www.labour.gov.hk/tc/public/ConciseGuide.htm
https://www.labour.gov.hk/tc/public/pdf/wcp/ConciseGuide/EO_guide_full.pdf
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Part 7: Wage
t I%&

The “long title” of Employment Ordinance:

(REFEA) : &

“To provide for the protection of the wages of employees, to regulate
general conditions of employment and employment agencies, and for

matters connected therewith.”

rZIK1I,%1§UEE%JHE%IEE’M%BEETEﬂ N B R{E REEE T AT —ARIE
fELRE - WHRSE ER - pg




Definition of Wage IT&rEs

What type of payment is included or excluded in the
definition of "wage™? IT&EMNEEERAABREEE ?

Name is irrelevant Z& A&

Bonus of a gratuitous nature is excluded, but other types of
bonus are included A EIFEEREERITEAL - BEIFREMICAL

Travelling allowances is included, but non-recurrent travelling

allowance or actual reimbursement is excluded E13&3 58284 -
BABEEIELRE HIRMMEERNR BRI A T IRBNE R E

Overtime pay is included if it is of a constant character or its
monthly average over the last 12 months constitutes 20% or

more of the average wage S1F&#ER T F&EM - BN EHAEEDL
HEREgrE@AEKI2E R FF19 1T E20%s U &



Calculation of relevant statutory entitlements based on

12-month average wages
D12 EEFH IS EAmEE RS

Why do we need this? Bt EZERETHE ?

Lisbeth Enterprises Limited v. Mandy Luk [2006] HKCFA 29, 28
Feb 2006, Court of Final Appeal #2 ABt>R - 200652H28H

How? dfa51& ?

A Concise Guide to the Employment Ordinance
https://www.labour.gov.hk/eng/public/wcp/ConciseGuide/Appendix1.pdf

(BExBIEERE)

https://www.labour.gov.hk/tc/public/pdf/wcp/ConciseGuide/Appendix1.pdf



https://www.labour.gov.hk/eng/public/wcp/ConciseGuide/Appendix1.pdf
https://www.labour.gov.hk/tc/public/pdf/wcp/ConciseGuide/Appendix1.pdf

Payment in lieu of holiday? pigts 2

Failure to grant rest days, annual leave or statutory holidays

without reasonable excuse: criminal offence
MESEBREMEELATAREH - R A2C®BH - BHIE3ELT

Compelling employees to work on rest days: criminal offence
B Rk EEEREHLIF - BRHS3ET

Payment in lieu of statutory holiday or “buy-out” of a holiday: not
allowed:

Yam Yui Wali and others v. Wanchai Hsin Kuang Restaurant Co Ltd
[2003] 1 HKLRD 793, Court of Appeal, 28 May 2002
ABFLGFME ZERBSEERA -

i REMA & EFHLHESR2Z 5[2003] 1 HKLRD 793 » _E&RARE -
2002F5H28H
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Part 8: Termination of
employment
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It goes without saying that the usual cause of termination is that

the employer is unhappy with the employee.
AERREERIELEENRETEAREE LRIRIR -

While there seems to be various modes of termination, in practice
the only significant question is whether summary dismissal is
justified. The determining factor is whether there is “evidence”.
(What is “evidence”?)

N AR EEZRERILERIELD - BEEE LEEENEE E.TEEEDH%}
BE? 2PRRERZERARE '&E) - (EE2 "EE. ?)

An NGO must consider any reputational risk associated with summary
dismissal, but there could be pros and cons of “publicity”, how the NGO
handles it.

WisEZRIN#REIEHBENTZE B " 2RBRE, BNEE  RYF
B U IR -
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Part 9: Discrimination and

harassment
1~ B8 K ERIE




Sex (gender) Al

Disability (“just about anything will do”, per District Court Judge
Muttrie, L v Equal Opportunities Commission (DCEO 1/1999
and DCEO 6/1999), 13 November 2002)
Bk (BREEE . "EAZEEBEEE, L FEHESSE
(DCEO 1/1999 &DCEO 6/1999) - 2002F11513H )

Family status (limited to “responsibility for the care of an
immediate family member”, section 2 of the Family Status

Discrimination Ordinance)
ZERA (RREBBERAXEMRENET - B (XERBMUERHE)

215 )

Race (not including nationality, citizenship, resident status) —

how about religion? Language?
gk (AERERE 2B BERSM)  BESER?HES?

Anti-union discrimination (Employment Ordinance, Part 4A:

criminal offence)
FrlE R T ( (RERG) - SEIVAEL . HIS3E1T)



Harassment &z
® Sex HHl
® Disability £
® Racef&ik

[ I e T |

(No family status harassment) ( 'R BEXEErEGNIE
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The board’s obligations= 5= &

Reviewing internal policies regularly
E BRI A Bl a5 |

Providing appropriate training to employees (in particular,
HR staff)
MEERMSENIIR - FRAEANERISTNES

Setting up effective channels for lodging complaints and

preventing victimisation
U AMNBERRE K IEEARSENIER

Handling complaints properly
YERIBRER



The board’s checklist #senmwmss=

When was the last review of each policy?
T —RIGR A RS 5| &l ?

Do all employees have access to the latest version of each
policy?
EaPhAEETEREGAE MR AIES] ?

Are the important provisions in the policies illustrated by
examples, in training materials or accompanying explanatory
notes?
?E?IJIEPE’\JE%I%Y - BRBRAF#EE (EIEIERN TS EEEES
=) ?

When was the last training conducted for employees?
EI—REESFIBOE ?

When did the board members last receive information about

recent development in discrimination and harassment law?
I —RESEWR IR EMERB AN EN A ?
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Part 10: Data protection
+  BRURE




Protecting the data of both the customers and the staff RIZARFS
HR K EENER

Protecting data during their whole life cycle from their collection,

retention to destruction FREERAS « HIWNE - REFELIGEHENEE
(G

Ensuring data are used for the specified purpose or a purpose
directly related to it MEFRERHAREEBNSEZEHEBAEN

Ensuring those providing the data are notified of the purpose of
collection and the classes of persons to whom the data may be
transferred WBHEHERZBWEERWERNAER OJGEEELSTEA

Six data protection principles: 1. Collection purpose and means;
2. Accuracy and retention; 3. Use; 4. Security; 5. Openness; 6.
Data access and correction. ER{REENAKRA : 1. WEBM KT
ECE 2. BB ERRE ; 3. £ ; 4. (RLEH ; 5. BHE ; 6. BRI
E °



The board’s obligationsEE=gmwEME

Reviewing Internal policies regularly
EHAIGR R AER eS|

Providing appropriate training to employees (regarding both
customers’ and staff’'s data)
MEERMSENIIR (RFHENER K EEER )

Setting up effective channels for handling request for data

access and change of consent
U BVNRFRRERIEERERNEZKRNENED

Handling complaints properly
YERIBRER



The board’s checklist z=z=wws

When was the last review of the policy?

RigEAEE 5| BT ?

Do members of the public have access to the latest version of the
policy and receive adequate reminders (eg. how to unsubscribe from
email lists)?
N o BEREE &R RANES] ? ARBEINEIESRER - fld
Aa] BUEE] BRI EEED 2

Are the important provisions in the policies illustrated by examples,
In training materials or accompanying explanatory notes?

ESIPRERRY - ARARAFEE (EHER T ERmTEE
S5Ig% ) ?

When was the last training conducted for employees?
—RIESFINBEE ?

When did the board members last receive information about recent
development in data protection’?

A —RESEWRIZRRF ANV ENROUE ?
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Part 11: Employment outside
Hong Kong

+—  FERIMERERAZ

bz A\ RHEMBEIZINEE T EMIENGE S8 A
http://www.npc.gov.cn/npc/xinwen/2017-11/28/content 2032719.htm

Articles 27 and 29
227 & 29 1% P



http://www.npc.gov.cn/npc/xinwen/2017-11/28/content_2032719.htm
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http://www.npc.gov.cn/npc/xinwen/2017-11/28/content_2032719.htm
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Part 12: Concluding remarks

- =+
—I_— N :%%l\%l:l
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This presentation is for informational purposes only

and does not constitute legal advice.
RNBRERSZE  ABREEER -

The material in this presentation is supplied by Gallant.

A IS BIREEM S AR -

Gallant

ol & i @ 603 B A

5t Floor Jardine House, Central, Hong Kong
BEPIRIGMAESE -

www.gallantho.com { N



http://www.gallantho.com/

